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By William H. Eikenberry

If you're not being paid, consider
filing a mechanic’s lien.

he Colorado mechanics’ lien statute, C.R.S. § 38-22-101, provides that anyone
who provides work, laborers, machinery, tools or equipment to construct, repair
or improve any privately owned structure or land is entitled to a lien upon the
property—as long as they fulfill certain requirements.

The time limits for filing the lien and beginning legal action must be met. Within
four months after the last work or materials, provided by the claimant, typically
excluding punch-lists, are provided, the claimant must file a Lien Statement with the

elerk and recorder for the county where the property is located. If the lien is for labor

by the day or piece and materials were not provided by the claimant, the lien must
be filed within two months after project completion.

At least 10 days before filing the statement, the claimant must serve the property
owner and the principal contractor with notice of intent to file a lien statement.

The Lien Statement must include the street address and a legal description. It also
must include the amount due, and it must be signed and sworn to by the claimant.
Intentionally overstating the amount actually due, for example, by including
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Alameda Wholesale Nursery is
dedicated to servicing your special
needs. By selling only wholesale and
maintaining a huge inventory, you will
be able to find what you want when
you need it. We have a great delivery
fleet of specialized enclosed trucks with
booms. We keep our turnover limited
to plants rather than our dedicated
staff! Better plants and better service
through specialization... :

THAT’S ALAMEDA N

WHOLESALE NURSERY!
Ask for your copy of what has been known
as “The Industry Bible”, our wholesale catalog.

VIEDA WHOLESALE NURSERY, INC.
1950 Dartmouth Ave.
Englewood, CO 80110

(303) 761-6131 C

Fax 761-6132
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attorneys’ fees or late charges, can inval-
idate the lien. Accrued interest at the con-
tract rate, or in the absence of an agreed-
rate, at the rate of 12 percent, can also be
included in the lien amount. A mechan-
ics’ lien is only effective for one year, un-
less within 30 days after each annual -
anniversary of the filing, the claimant files

‘an affidavit stating that the impirovements

on the property subject to the lien-have
not beén completed. :

Once a mechanics’ lien is filed, the
claimant has six months from the date of
last work on the project to commence a
legal action to foreclose the lien. The
claimant must also file a Lis Pendens
(public notice of a suit pending against
real property) with the county clerk and
recorder within the same six-month time
period.

If, to avoid a cloud on title from the
lien, a property owner files a corporate
surety bond or other, approved written
undertaking, the mechanics’ lien will be
released. The claimant must then bring a
claim directly against the bond within the
same six-month time p'eriod. The lien
claimant must also still file a Lis Pendens.

In addition, a contractor, supplier or
laborer who has not been paid in a
timely manner can serve written notice
on a “disburser,” a lender or property
owner (or anybody else) who has agreecd
to disburse proceeds as work progresses.
After receiving the proper notice, the dis-
burser must ascertain the amount due on
any future disbursement date and pay
that amount directly to the claimant from
any undisbursed funds available. If the
amount is disputed, the disburser can im-
pound any undisbursed funds until the
amount due is settled.

By law, all funds disbursed to any
contractor or subcontractor on a con-
struction project must be held in trust for
payment to the subcontractors, suppliers
and laborers for which the disbursement
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Once a mechanics’ lien
is filed, the claimant
has six months from
the date of last work

{0 commence a
legal action to
foreclose the lien.

was made. A contractor is prohibited from
using trust funds to pay general corporate
obligations before fully satisfying unpaid
claims of subcontractors, suppliers and la-
borers. Disbursements considered trust
funds are not limited to disbursements
under a construction loan. Violations of
this law constitute theft, and if legal ac-
tion is commenced, damages can include
triple the amount wrongfully diverted and
attorneys' fees. The individuals who con-
trolled the offending contractor’s financial
decisions at the time of the diversion can
also be held personally liable. &

Our D-Series Compact Track Loaders are packed with customer-recommended
enhancements, such as larger operator stations, quiet pressurized cabs with
best-in-class visibility, and curved-glass swing-out doors. These CTLs keep their
cool with innovative cooling systems and optional hydraulically driven variable-
speed fans that reverse to clear core-clogging buildup. Surefooted job-proven
steel-reinforced tracks provide superior traction, longevity, and breakout

force. Plus options such as electrohydraulic joysticks, variable boom

and bucket speed settings, and more than 100 attachments let
you take on even more' tasks.

—William H. Eikenberry, is chair
of the construction group at.the

law firm of Darling Milligan Smith
& Lesch, P.C., Denver,
beikenberry@dsml-law.com.

Packed full of best-in-class productivity and uptime-
enhancing features, the D-Series are destined to become
owner and operator favorites. Ask for a demo today.
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> Contact your dealer
o * .. Colorado Machinery i Colorado Machinery
CDIOY‘adQ o 1100 E. Cheyenne Road . 3763 Monarch Street
Y TR T R Colorado-Springs, CO 80905 . Frederick, CO 80516 .
Mfgchmery -, (719)475-1100 . (303) 833-5900
Colurad:) Machinery ' ) Colorado Machinery i
125 John Deere Drive . 685 Enterprise Drive
Fort Collins, CO 80524 i Pueblo West, CO 81007
(970) 482-7154 {719) 547-3505
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